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DETAILED ACTION 

1 . This action is responsive to claims filed 01/21/2010 and Applicant's request for 
reconsideration of application 10/816387 filed 01/21/2010. 
The amendment contains original claims 11,18, and 1 9. 
The amendment contains previously presented claims 2, 3, 8, 10, and 13-16. 
The amendment contains amended claims 1 , 4-6, 12,17, 22, and 23. 
Claims 9, 20, and 21 have been canceled. 

As such, claims 1-8, 10-19, 22, and 23 have been examined with this office 
action. 



Interview Summary 

2. The following is a summary of the interview for application 01/21/2010 as 

conducted 02/1 1/2010 between the examiner, Greg Pollock, and the applicant's 
attorney Mark Knedeisen. Claims 1 and 4 with corresponding Applicant 
Arguments/Remarks Made in an Amendment as submitted 01/21/2010 and the 
primary reference used in the previous rejections, Woodley (U.S. Application No. 
200201 781 1 1 ) were used as the basis of discussion. During the interview, the 
applicant indicated what they believed are key differences between the present 
application and the primary reference (Woodley). First, the applicant submits that 
the Woodley does not teach the use of a threshold to determine if a payment is 
made or not made as found in Figure. 2 of the present application. Second, the 
applicant submits that there is no disclosure in Woodley that no payment is made 



Application/Control Number: 10/816,387 Page 3 

Art Unit: 3695 

to the bank from the client (producer) pays if at the end of the look-back period, 
the value of the strip of options exceeds specified value. Third, the applicant 
contends that the tracking portfolio does not compare the cost of producing a 
commodity versus the commodity price as found in the present claims and 
application. Forth, the applicant submits that a price index as found in claim 4 is 
not disclosed in Woodley. The examiner indicated that these issues would be 
addressed in the next office action. No agreement was made between the 
examiner and the applicant's attorney. 



Claim Objections 

3. The claims are objected to because of the following minor informalities: 

a. Claim 4, 22, and 23 recites claim limit "wherein the price data for the first 
commodity associated with the time segment is based a price index" which 
should be corrected to "wherein the price data for the first commodity 
associated with the time segment is based on a price index".. 

b. Claims 4, 22, and 23, instances of "price index" should be corrected to 
"index price" as found throughout the applicant's disclosure. 

Appropriate correction is required. 



Claim Rejections - 35 USC §112 

The following is a quotation of the first paragraph of 35 U.S. C. 112: 

The specification shall contain a written description of the invention, and of the manner and process of 
making and using it, in such full, clear, concise, and exact terms as to enable any person skilled in the 
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art to which it pertains, or with which it is most nearly connected, to make and use the same and shall 
set forth the best mode contemplated by the inventor of carrying out his invention. 

5. Claims 1, 12, and 17 are rejected under 35 U.S.C. 112, first paragraph, as failing 
to comply with the written description requirement. The claim(s) contains subject 
matter which was not described in the specification in such a way as to 
reasonably convey to one skilled in the relevant art that the inventor(s), at the 
time the application was filed, had possession of the claimed invention. Applicant 
introduces new matter to claims 1,12 and 17. Applicant amended claims recite 
the limit (or an equivalent) "no payment is owed between the option grantor and 
the business entity under the contract when the strip value is greater than the 
predetermined value". The disclosure of the present application indicates 
conditions under which the option grantor makes a payout to the business entity 
(SPV) (see [Figure 2, fl|19] [1J27-28]]. However, there is no disclosure of 
conditions under which the business entity owes (or doesn't owe) the option 
grantor. Therefore, since the phrase "between" indicates a bi-directional 
conditional payment between the option grantor and the business entity, the 
claim limit has broadened the limits of the claim beyond what has been disclosed 
in the present application. As such, the amended claims add new matter. Claims 
2-8, 10, 11, 13-16, 18, 19, 22, and 23 are also rejected under 35 U.S.C. 11 2, first 
paragraph, as failing to comply with the written description requirement due to 
their dependence on claims 1,12, and 17, respectively. 
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Claim Rejections - 35 USC § 103 

6. The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

7. Claims 1-6, 8, 10, 12-19, 22, and 23 are rejected under 35 U.S.C. 103(a) as 
being unpatentable over Woodley (U.S. Application No. 200201 781 1 1 ) in view of 
Dines et al. (U.S. Patent No. 6,950,806) or alternatively Dines et al. (U.S. Patent 
No. 6,950,806) in view of Woodley (U.S. Application No. 200201 781 1 1 ). 

As per claim 1, Woodley teaches a computer-implemented method for 
determining whether an option grantor is required to pay a business entity 
under a contract associated with a look-back and entered into prior to an 
end of the look-back period and associated with one more facilities that 
convert a first commodity to a second commodity (a method [Title] [U75], 
where the phrase "for determining whether an option grantor is required to pay a 
business entity under a contract associated with and entered into prior to a look- 
back period and associated with one more facilities that convert a first commodity 
to a second commodity" is a statement of intended use of the method and, as 
such, is given no patentable weight ), the method comprising: at the end of 
the look-back period, calculating, by one or more computing devices that 
execute a series of software instructions stored on a computer readable 
medium, a strip value of one or more option strips , wherein each option 
strip comprises a plurality of options corresponding to the one or more 
facilities subject to the contract wherein each of the plurality of options 
corresponds to one of a plurality of time segments that occur over the 
look-back period, (option strip cash flows are combined over a defined time 
period (a periodic time interval) fl[46] [H50, lines 15-26] ffl53] ffl60] ffl65] ffl70] 
[claim 1]), wherein calculating the strip value comprises: 

calculating an option value for each of the plurality of options wherein the 
value of each option of the plurality of options is calculated based on a 
difference between a first value and a second value that are evaluated at 
one of the plurality of time periods, ([1J43-44] [1J46-47], ffl50, lines 15-26] 
[1163]), wherein the prices of the first value is based on price data for the 
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second commodity associated with the time segment, and wherein the 
second value is based on priced data for the first commodity associated 
with the time segment (Hf48], [1150, lines 1-4], [Figure 5], and ffl70]); and 
calculating the strip value based on an aggregation of the calculated option 
values (option strip cash flows are periodically combined over a defined time 
period (a periodic time interval) fl[9] [H15-16] [1119-20] [1J46] [1J50, lines 15-26] 
[U53] [U60] [U65] [1170] [claims 1, 15, 16]); 

Woodley further teaches comparing, by the one or more computer devices, 
the strip value to a predetermined value specified in the contract (a payment 
arrangement specifies bands (upper and lower values) which determine when a 
payment is made [1[43-44] [^56-57] [1[65-67] [Figure 5] [1R0-71] or defined level 
[1J57]); and determining, by the one or more computer devices, a payment 
amount, wherein the payment amount is based on a difference between the 
predetermined value and the strip value ([1J20] [1J22] [1J46] [1J50, lines 15-26] 
[H55-57] [1[66] [1[69]) paying the payment from the option grantor to the 
business entity when the strip value is less than the predetermined value, 
wherein no payment is owed from the option grantor to the business entity 
under the contract when the strip value is greater than the predetermined 
value ([H20] [1J22] [1[46] [^50, lines 15-26] [H55-57] [1J66] [1J69] [1J67] [claims 1, 15- 
18]). 

However, Woodley implies ([1T71]), but does not state the use of a contract 
between the parties, uses bands and not one specific value in its agreement and 
does not teach that based on the comparison, determining, by the one or 
more computer devices, if a payment is to be made by the option grantor 
based on whether the strip value is less than the predetermined value or 
that _no payment is owed to the option grantor by the business entity under 
the contract when the strip value is greater than the predetermined value. 

Dines et al. teaches a method where individual contracts can be aggregated to 
reach more acceptable trading quantities and intervals , enabling participation of a 
derivative hedging products service provider and intermediate parties such as 
resellers and reseller services companies. Aggregation can be carried out 
manually or automatically, and configured to support anonymity of various parties 
in the transaction chain. Dines et al. teaches the use of a contract between the 
parties ([column 2, lines 15-17], the use one specific value in its agreement 
(minimum price [column 2, lines 46-61] and price floors [column 1, lines 15-25]), 
that based on the comparison, determining, by the one or more computer 
devices, if a payment is to be made by the option grantor based on whether 
the strip value is less than the predetermined value (minimum price [column 
2, lines 46-61] and price floors [column 1, lines 15-25]) and that no payment is 
owed to the option grantor by the business entity under the contract when 
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the strip value is greater than the predetermined value ([column 5, line 66 - 
column 6, line 65]) 

It would have been obvious to one of ordinary skill in the art at the time of the 
invention to have combined the teaching of Woodley with that of Dines et al. such 
that a contract premium would be paid by the SPV in order to obtain strip options 
from the Power distributor. One skilled in the art at the time of the inventions 
would be motivated to use strip options because it provides the SPV with greater 
price certainty. 

As per claim 2, the rejection of claim 1 has been addressed. 

Woodley does not teach a method wherein the strip value is equal to the sum 

of all the option values. 

Dines et al. teaches a method wherein the strip value is equal to the sum of 
all the option values (contracts are aggregated [column 5, lines 44-45]). 

It would have been obvious to one of ordinary skill in the art at the time of the 
invention to have combined the teaching of Woodley with that of Dines et al. such 
that the aggregate value of one strip of options corresponding to one facility is 
equal to the sum of the values of each option in the strip for the facility. One 
skilled in the art at the time of the inventions would be motivated to aggregate the 
individual strips so that they can be delivered in more economically practical 
quantities and at acceptable frequencies. 

As per claim 3, the rejection of claim 1 has been addressed. 

Woodley does not teach a method wherein the strip value is related to the 

sum of all the option. 

Dines et al. teaches a method wherein the strip value is related to the sum of 

all the option ([column 4, lines 36-46]. Here the examiner notes that the phrase 
"related to" is given its broadest interpretation of any relationship between claim 
elements.). 

It would have been obvious to one of ordinary skill in the art at the time of the 
invention to have combined the teaching of Woodley with that of Dines et al. such 
that the aggregate value of one strip of options corresponding to one facility is 
equal to the sum of the values of each option in the strip for the facility. One 
skilled in the art at the time of the inventions would be motivated to aggregate 
values since in practice, the option grantor, may find it difficult to attain individual 
options trades. The option grantor would have to take the time and effort to sell a 
portion of the commodity every day. This is generally not practical due to time 
demands and the fact that trading increments in organized markets are unlikely 
to exactly match the necessary quantity per averaging period. The typical size 
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range for a seller may not support the necessary daily activity and trading 
increments. 

As per claim 4, the rejection of claim 1 has been addressed. 
Woodley implies a method wherein the price data for the second 
commodity associated with the time segment is based on a price index 
associated with the second commodity for the time segment and wherein 
the price data for the first commodity associated with the time segment is 
based a price index associated with the first commodity for the time 
segment , (index-based price fl[5] benchmarks [1J55-56]). 

As per claim 5, the rejection of claim 1 has been addressed. 
Woodley does not teach a method wherein paving the payment comprises 
paving the payment with an electronic payment transfer corresponding to 
the payment amount. 

Dines et al. teaches a method wherein paving the payment comprises paving 
the payment with an electronic payment transfer corresponding to the 
payment amount (transactions transfers [Abstract, lines 1-3] using a computer 
[column 5, lines 38-40] and [column 8, lines 12-19]). 

It would have been obvious to one of ordinary skill in the art at the time of the 
invention to have combined the teaching of Woodley with that of Dines et al. such 
that a computing device is used for computing for electronically transferring the 
payment from an account of the option grantor to an account of the business 
entity when it is determined that the option grantor is required to pay the 
business entity. One skilled in the art at the time of the inventions would be 
motivated to use a computing device to automate the process making the 
transaction faster and more reliable. 

As per claim 6, the rejection of claim 1 has been addressed. 

Woodley teaches a method wherein each option value is set to zero when the 

difference between the first value and the second value is non-positive (In 

option terminology, the value is equal to the higher of zero or any net positive 
spread between prevailing electricity prices and converted gas prices (i.e. the 
cost of converting gas to electricity) after subtracting the strike price [U46]). 

As per claim 8, the rejection of claim 1 has been addressed. 

Woodley teaches a method further comprising the entering into by business 

entity a second contract with the option grantor covering a successive 

look-back period (new hedging transactions [^51] are periodical [44] ffl60] 

[IRQ]). 
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There is no functional difference between the first and second contract. 
Therefore, all of the remaining limits of Claim 8 have been previously addressed 
in Claim 1 , and is therefore rejected using the same prior art and rationale. 

As per claim 10, the rejection of claim 1 has been addressed. 

Woodley does not teach a method further comprising receiving, by the option 

grantor, a premium in exchange for entering into the contract. 

Dines et al. teaches a method further comprising receiving, by the option 
grantor, a premium in exchange for entering into the contract ([column 2, 
lines 46-61] and [column 4, lines 10-19]). 

It would have been obvious to one of ordinary skill in the art at the time of the 
invention to have combined the teaching of Woodley with that of Dines et al. such 
that the business entity pays the premium to the option grantor. One skilled in 
the art at the time of the inventions would be motivated to combine the teachings 
since the premium provides some degree of fixed compensation against 
excessive drops in average price. Thus, the premium is earned in exchange for 
placing a limit on each of the observation point prices. 

As per claim 12, All of the limits of Claim 12 have been previously addressed in 
Claim 1, and is therefore rejected using the same prior art and rationale. 

As per claim 13, the rejection of claim 12 has been addressed. 

All of the limits of Claim 13 have been previously addressed in Claim 2, and is 

therefore rejected using the same prior art and rationale. 

As per claim 14, the rejection of claim 12 has been addressed. 

All of the limits of Claim 14 have been previously addressed in Claim 3, and is 

therefore rejected using the same prior art and rationale. 

As per claim 15, the rejection of claim 12 has been addressed. 
The phrase "for computing the payment amount when it is determined that the 
option grantor is required to pay the business entity" is a statement of the 
intended use of the computing device and, as such, is given no patentable 
weight. Therefore, all of the limits of Claim 15 have been previously addressed in 
Claim 1, and is therefore rejected using the same prior art and rationale. 

As per claim 16, the rejection of claim 12 has been addressed. 
The phrase "for computing the payment amount when it is determined that the 
option grantor is required to pay the business entity" is a statement of the 
intended use of the computing device and, as such, is given no patentable 
weight. Therefore, all of the limits of Claim 16 have been previously addressed in 
Claim 6, and is therefore rejected using the same prior art and rationale. 
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As per claims 17-19 and 23, Woodley teaches a computer readable medium 
having stored thereon instructions (ffl75]) 

All of the remaining limits of claims 17-19 and 23have been previously addressed 
in claims 1 , 4, and 5, and is therefore rejected using the same prior art and 
rationale. 

However, the examiner notes that even though prior art has been applied to the 
claim limits, the only patentable limit consist of A computer readable medium 
having stored thereon. The remainder of the claim limits state that the intended 
use of the computer readable medium "when executed by a computing device". 
As such, the intended use of the computer readable medium is given no 
patentable weight. 

As per claim 22, the rejection of claim 12 has been addressed. 

All of the remaining limits of Claim 22 have been previously addressed in Claim 4 

and is therefore rejected using the same prior art and rationale. 



8. Claims 7 and 1 1 are rejected under 35 U.S.C. 103(a) as being unpatentable over 

Woodley (U.S. Application No. 20020178111) in view of Dines et al. (U.S. Patent 

No. 6,950,806) or alternatively Dines et al. (U.S. Patent No. 6,950,806) in view of 

Woodley (U.S. Application No. 200201 781 1 1 ) in further view of official notice. 

As per claim 7, the rejection of claim 6 has been addressed. 
Woodley and Dines et al. do not specifically teach wherein the look-back 
period is a time period selected from the group consisting of six months 
and one year. 

The use of any agreed upon look-back period is old and well known in the art. 

It would have been obvious to one skilled in the art at the time of the invention to 
have a six month or one year look-back period in the combined invention of 
Woodley and Dines et al. to achieve the claimed invention. Both Woodley ffl53] 
and Dines et al. [column 4, lines 30-33] indicated that the look-back period is 
subject to agreement between the involved parties. One would be motivated to 
use a six month or one year look-back period since this period of time prevents 
the inefficiencies of continuous contract updates, which at the same time 
occurring frequently enough to obtain the inventions objectives. 
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As per MPEP § 2144.03(C), with respect to an Examiner's use of Official Notice: 

To adequately traverse such a finding, an applicant must specifically point out the 

supposed errors in the examiner's action, which would include stating why the noticed fact is not 

considered to be common knowledge or well-known in the art. See 37 CFR 1.111 (b). 

The same section continues: 

If applicant does not traverse the examiner's assertion of official notice or applicant's traverse is 
not adequate, the examiner should clearly indicate in the next Office action that the common 
knowledge or well-known in the art statement is taken to be admitted prior art because applicant 
either failed to traverse the examiner's assertion of official notice or that the traverse was 
inadequate. If the traverse was inadequate, the examiner should include an explanation as to why 
it was inadequate. 

Applicant has not challenged or traversed the examiner's use of official notice in 
the previous office action, and repeated herein. As such, the examiner now 
considers as admitted prior art, that "the use of any agreed upon look-back 
period" is considered to be common knowledge or well-known in the art. 

As per claim 11, the rejection of claim 10 has been addressed. 
Woodley and Dines et al. do not teach further comprising a third-party 
guarantor guarantying payment obligations of the option grantor under the 
contract. 

The use of a third-party guarantor guarantying payment obligations of the option 
grantor under the contract is old and well known in the art (see Trenk et al. 
(PGPub No. 2002009361) [Figures 3 and 4, element 26, "Trust") 

It would have been obvious to one skilled in the art at the time of the invention to 
have used a trust (third-party guarantor) in the combined invention of Woodley 
and Dines et al. to achieve the claimed invention. One would be motivated to use 
a trust (third-party guarantor) to reduce the risk that the option grantor under 
contract, thus encouraging more participation from business entities 
contemplating such a business arrangement. 

As per MPEP § 2144.03(C), with respect to an Examiner's use of Official Notice: 

To adequately traverse such a finding, an applicant must specifically point out the 

supposed errors in the examiner's action, which would include stating why the noticed fact is not 

considered to be common knowledge or well-known in the art. See 37 CFR 1.111 (b). 

The same section continues: 

If applicant does not traverse the examiner's assertion of official notice or applicant's traverse is 
not adequate, the examiner should clearly indicate in the next Office action that the common 
knowledge or well-known in the art statement is taken to be admitted prior art because applicant 
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either failed to traverse the examiner's assertion of official notice or that the traverse was 
inadequate. If the traverse was inadequate, the examiner should include an explanation as to why 
it was inadequate. 



Applicant has not challenged or traversed the examiner's use of official notice in 
the previous office action, and repeated herein. As such, the examiner now 
considers as admitted prior art, that "the use of a third-party guarantor 
guarantying payment obligations of the option grantor under the contract" is 
considered to be common knowledge or well-known in the art. 



Response to Arguments 

9. Applicant's arguments with regards to claims 1-8, 10-19, 22, and 23, filed 
01/21/2010 have been fully considered but they are not persuasive. 



10. APPLICANT REMARKS CONCERNING Claim Rejections - 35 USC S 103 (page 
10): The applicant contends that there is no teaching in Woodley that the 
benchmark cash flows are specified in a contract entered into prior to the end of 
the look-back period. 

1 1 . EXAMINER'S RESPONSE: The Examiner respectfully disagrees with Applicant's 
arguments. First, Woodley teaches the use of payment arrangements between 
the financial institution and the client which specifies the bands (upper and lower 
values) which determine when a payment is made [1J43-44] [H56-57] [1J65-67] 
[Figure 5] [1R0-71] or defined level [U57]) and strongly implies that the payment 
arrangement is contractual in nature ([1171]). Dines et al. definitively discloses that 
the payment arrangements are between contracting parties ([column 2, lines 15- 
17]]. Second, the fact that a value is specified in a contract does not appear to 
affect the operation of the underlying apparatus (software) since there does not 
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appear to be any method step performed by software which extracts information 
contained in the contract into the functional operation of the software performing 
the method steps. 



12. APPLICANT REMARKS CONCERNING Claim Rejections - 35 USC S 103 (page 
10): The applicant contends that in Woodley, the client makes payments to the 
financial institution when the tracking portfolio cash flows exceed the benchmark 
portfolio cash flows. See id. at 1J[ [0056] and Fig. 2. Claim 1, however, recites that 
"no payment is owed between the option grantor and the business entity under 
the contract when the strip value is greater than the predetermined value." Thus, 
the cited references also fail to disclose this element of claim 1 . 

1 3. EXAMINER'S RESPONSE: The Examiner respectfully disagrees with Applicant's 
arguments. First, as noted in the 35 USC § 1 12 1 st rejection, there is no support 
in the written description for "no payment is owed between the option grantor and 
the business entity under the contract when the strip value is greater than the 
predetermined value", only for the "no payment is owed from the option grantor 
and to the business entity under the contract when the strip value is greater than 
the predetermined value" (which Woodley (U.S. Application No. 20020178111) 
does teach). However, for the purposes of completeness and compact 
prosecution, the examiner has cited Dines et al. ([column 5, line 66 -column 6, 
line 65]) as teaching "that no payment is owed to the option grantor by the 
business entity under the contract when the strip value is greater than the 
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predetermined value". The 35 USC § 103 rejection of this office action serves as 
the examiner's response. 

14. APPLICANT REMARKS CONCERNING Claim Rejections - 35 USC S 103 (page 
11): The applicant contends that is addition, Woodley does not disclose 
calculating at the end of the look-back period the strip value of the plurality of 
option strips and paying, by the option grantor to the business entity, a payment 
when the strip value is less than the predetermined value specified in the 
contract. The Office Action states that Woodley discloses this because 
"Woodley's modeled exposures are periodically calculated ... (applicant's look- 
back period)" and because "the cash flows of the model portfolio and the hedging 
portfolio are periodically combined (applicant's aggregation) thereby producing 
tracking portfolio cash flow." Office Action at ~[ 10, p. 1 1 (emphasis in original). 
This argument misunderstands the teachings of Woodley. If the period for when 
Woodley's model exposure are calculated is the look-back period, as the Office 
contends, then whether the payment under the contract is to be made would 
have to be determined based the model exposure calculated at the end of the 
period, since in claim 1 the payment is determined at the end of the look-back 
period. Woodley, however, does not disclose that the payments between the 
parties are made at the conclusion of the period when Woodley's model 
exposures are calculated. Indeed, contrary to the Office's position, Woodley 
discloses at ~[ [0070] that payments are made by the parties throughout the term 
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of the contract, not just at the end of some look-back period that corresponds to 
when the client updates the model exposure. 
1 5. EXAMINER'S RESPONSE: The Examiner respectfully disagrees with Applicant's 
arguments. Woodley's modeled exposures are periodically combined over a 
defined time period (a periodic time interval ) ([Abstract] ffl9] fl|24] ffl46] flfSO, 
lines 15-26] [H53, last 3 lines] fl[53] ffl60] ffl65] ffl70] [claim 1] (applicant's look- 
back period). Further, Dines et al. explicitly indicates that individual contracts 
can be aggregated to reach more acceptable trading quantities and intervals , As 
such, the claim limit is taught by both Woodley and/or Dines et al. 



16. APPLICANT REMARKS CONCERNING Claim Rejections - 35 USC S 103 (page 
11): The applicant contends that the combination of the model portfolio and the 
hedging portfolio, which the Office's contends is the aggregation of claim 1 (see 
Office Action at % 10, p. 1 1 ), is not an aggregation of a plurality of option values, 
as recited in claim 1 . Dines also does not disclose aggregating the calculated 
option values for a strip of options 

1 7. EXAMINER'S RESPONSE: The Examiner respectfully disagrees with Applicant's 
arguments. Similar to the argument concerning a look-back period, Woodley's 
modeled exposure are periodically combined over a defined time period (a 
periodic time interval) ([Abstract] ffl9] ffl24] ffl46] 0150, lines 15-26] ffl53, last 3 
lines] ffl53] ffl60] ffl65] ffl70] [claim 1] (applicant's look-back period). Further, 
Dines et al. explicitly indicates that individual contracts can be aggregated to 
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reach more acceptable trading quantities and intervals , As such, the claim limit is 
taught by both Woodley and Dines et al. 



18. APPLICANT REMARKS CONCERNING Claim Rejections - 35 USC S 103 
(Official Notice): The applicant indicates that the previous Office Action states 
that applicant has not challenged or traversed examiner's use of Official Notice. 
This is untrue. In prior response, applicant reserved his right to request evidence 
of the facts for which the Office is taking official notice because it was not clear in 
the prior Office Action as to which facts the Office is taking Official Notice. Both 
the current office action and the prior one argue that certain things "would have 
been obvious" but obviousness is not a question of fact, but rather is a question 
of law. See Graham v. John Deere Co., 383 U.S. 1, 17,148 USPQ 459(1966). 
Accordingly, it is improper for the Office to take official notice of an issue of law 
because the Office can only take official notice of facts. See MPEP § 2144.03(C). 
Therefore, applicant continues to reserve his right to request evidence of the 
facts for which the Office is taking official notice because it was not clear as to 
which facts the Office is taking Official Notice. 

1 9. EXAMINER'S RESPONSE: The Examiner respectfully disagrees with Applicant's 
arguments. As found in the prior art rejection of claims 7 and 1 1 , the stated fact 
which is being considered old and well known has been stated in this and the 
previous office actions. Further, "reserving the right to request evidence of the 
facts" is not an adequate traversal of the official notice since it does not 
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specifically point out the supposed errors in the examiner's actions (see MPEP § 
2144.03(C)). Further, the examiner has provided support for the official notice for 
claim 1 1 . As such, the examiner contends that the official notice of claims 7 and 
1 1 have not been adequately traversed and maintains the rejections. 



20. APPLICANT REMARKS CONCERNING Claim Rejections - 35 USC S 103 
(Issues Presented in the Interview): First, the applicant submits that the Woodley 
does not teach the use of a threshold to determine if a payment is made or not 
made as found in Figure. 2 of the present application. Second, the applicant 
submits that there is no disclosure in Woodley that no payment is made to the 
bank from the client (producer) pays if at the end of the look-back period, the 
value of the strip of options exceeds specified value. Third, the applicant 
contends that the tracking portfolio does not compare the cost of producing a 
commodity versus the commodity price as found in the present claims and 
application. Forth, the applicant submits that a price index as found in claim 4 is 
not disclosed in Woodley. 

21 . EXAMINER'S RESPONSE: The Examiner respectfully disagrees with Applicant's 
arguments. With respect to the argument that the Woodley does not teach the 
use of a threshold to determine if a payment is made or not made as found in 
Figure. 2 of the present application, this argument appears moot since the 
combined teachings of Woodley and Dines et al. have been used to obviate the 
claim limit. With respect to the argument that no disclosure in Woodley that no 



Application/Control Number: 10/816,387 Page 18 

Art Unit: 3695 

payment is made to the bank from the client (producer) pays if at the end of the 
look-back period, the value of the strip of options exceeds specified value, this 
argument has been previously addressed above. With respect to the argument 
that the tracking portfolio does not compare the cost of producing a commodity 
versus the commodity price as found in the present claims and application, the 
examiner has cited Woodley (ffl43-44] 0146-47], 0150, lines 15-26] ffl63]) as 
clearly teaching that the price of commodity produced by the client is compared 
to the cost of producing the commodity to determine a payout. The use of the 
tracking portfolio is a means of tracking the respective cash flows. With respect 
to the argument that a price index as found in claim 4 is not taught by Woodley, 
the examiner has cited Woodley as teaching the use of the an index-based price 
[1f5] and benchmarks [1J55-56]) as performing the same function as the 
applicant's price index. As such the examiner maintains that these features are 
taught by the prior art of record. 

22. Therefore, in view of the above reasons, Examiner maintains rejections. 

Conclusion 

23. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Gregory Pollock whose telephone number is 571 
270-1465. The examiner can normally be reached on 7:30 AM - 4 PM, Mon-Fri 
Eastern Time. 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Chuck Kyle can be reached on 571 272-5233. The fax phone 
number for the organization where this application or proceeding is assigned is 
571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR 
only. For more information about the PAIR system, see http://pair- 
direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll- 
free). If you would like assistance from a USPTO Customer Service 
Representative or access to the automated information system, call 800-786- 
91 99 (IN USA OR CANADA) or 571 -272-1 000. 

GAP 

03/18/2010 

/Gregory Pollock/ 
Examiner, Art Unit 3695 

Gregory A. Pollock 
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